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Introduction

Arbitrator competence is the single most important issue facing securities arbitration, and a significant factor in determining the outcome of any arbitration.  It is the fear of arbitrator incompetence that inspires the success of mediation
. For many mediators, their trump card to break an impasse is to discuss the risks the parties will subject their cases to by proceeding with their arbitration panels. As a result, cases that should be arbitrated are settled because, during the discovery process or based on an arbitrator’s Award record, practitioners become apprehensive that one or more of the panelists just won’t “get it”.  


What do the parties expect of you? How can you give them a higher level of confidence in your competence so that you are no longer “the wild card”?

What Caveats Does the Law Require of You?

Picture the limbo bar at the beginning of a dance. It’s pretty high and relatively easy to dance under. That’s what the law requires of you as an arbitrator. The standards are not back-breaking. What follows is a summary of federal and state court decisions on motions to vacate arbitration Awards.

              As long as arbitrators:

1. Provide a fundamentally fair hearing to all parties;

2. Don’t engage in ex parte communications with a party or party representative; 

3. Don’t refuse to permit a party to cross-examine witnesses;

4. Give each party an opportunity to complete his or her presentation of proof (even if at a pre-hearing motion to dismiss);

5. Decide only the issues set forth in the pleadings;

6. Decide all of the issues submitted;

7. Disclose information about themselves to satisfy their obligation to be impartial and to appear to be impartial;  

8. Have a reasonable basis for the denial of a request to adjourn or the refusal to hear proposed evidence; and,

             
As long as their Award is

1. Not completely irrational;

2. Not contrary to a well-defined and dominant public policy;

3. Not in manifest disregard of a legal principle (which law must be well-defined, explicit and applicable); and, 

4. Did not lacking a factual basis,

then there should be little concern from the courts when a party who lost in arbitration brings a motion to vacate the Award. They will likely lose in court as they did in arbitration.
 

That’s what the law requires of you. NASD Dispute Resolution, Inc. and the New York Stock Exchange go a few steps further.

What Should the Parties Expect?

In XE "PARA:N105A2:Normal"  2000, when the NASD began a concerted effort to train its arbitrators, it started to utilize its revised Arbitrator Training Panel Member Course Preparation Guide. A review of that Guide shows just what parties as well as the NASD expect of arbitrators.  XE "PARA:N105AC:Normal" What follows are the highlights of the Guide’s “Lessons”, reformatted into questions for arbitrators, and adding my observations as an NASD and NYSE arbitrator and as a practitioner before both forums
.

 XE "MISC-HD:N10736:SUBTITLE"  Lesson 1: Determine Whether You Can Serve On a Panel 


Being an arbitrator isn’t a job people take for the money. Why do these largely middle-aged men and women, who have many professional or business achievements to their name, agree to sit in judgment as securities arbitrators? I think it’s because being an arbitrator is an honorable thing to do and “doing the right thing” is a reflection of who they’ve been all their lives. When they sit in judgment on the customer, broker and firm before them, these people are largely applying their own standards of honor and fairness to the issues presented. They truly believe they can be fair and impartial. Where they get into some trouble is not realizing there can be appearances of impartiality that may cause a party to question that arbitrator. Therefore, when you are advised that you’ve been invited to the ball (i.e., that you have been selected as an arbitrator in a particular case), there are preliminary questions to answer, sooner rather than later:

· Logistics  XE "PARA:N1073E:Normal" Once selected by the parties (or appointed by the NASD or NYSE), do the logistics of the hearing allow you to participate? Can you always get there on time?

· Impartiality  XE "PARA:N10740:Normal" Do the facts of the case allow you to be fair and impartial? “Arbitrators will nearly always have numerous contacts within their field of experience,'' notes the NASD. “In fact, your knowledge and experience are valuable tools that you bring to the process. What you can determine, though, is whether your experience allows you to remain impartial about the issues and participants in a case.'' What gets the courts more nervous than those relationships is the failure to disclose them. So, when in doubt – disclose.

·  XE "MISC-HD:N1077C:SUBTITLE"  XE "PARA:N10780:Normal" The NASD’s Best Practice Guides are intended to help you, as an arbitrator, identify, as early as possible, situations which could potentially create a disruption of the process:

· Disclosures  XE "OTE:N107C3:MsoList2"  XE "OTE:N107E2:MsoList"  Have you made all relevant disclosures that you know about, such as whether you know the parties; whether you’ve ever done work for either of them; or, whether you’re on any committees with their attorneys? 


· Conflicts Check If you’re an attorney at a firm whose lawyers are involved in any way in the securities industry (even in a transactional practice), have you done an internal “conflicts check”? That is,  XE "OTE:N107FA:MsoList" did you investigate the possibility of professional relationships unknown to you when you took the arbitrator assignment? Remember please – this is an ongoing obligation.
· Pleadings  XE "OTE:N1080A:MsoList" Have you read the Statement of Claim and the Answer, or do you think you can wait until the eve of the hearing to do so (playing the odds that the case will settle)? Please read them upon receipt.

· Web Site To these suggestions, I would add one more: Does your firm’s Web site give the impression to the public that it derives a substantial percentage of its revenue from the securities industry, even if you, in your own practice, do not? Then ask yourself this: Would the amount of such revenue give the impression to either of the parties that you are inherently biased for or against one of the parties?

 XE "MISC-HD:N10824:SUBTITLE"  Lesson 2: Manage the Discovery Process 


It can generally be said that you, like most arbitrators, don’t like to hear or decide discovery disputes. At an early stage of the case, you know you don’t have a firm grasp of the issues and the facts, so you’ll usually err on the side of letting the parties have whatever the heck they want. So why do parties contest discovery requests? There are various reasons, some of which have merit. What should you do when faced with these pre-hearing skirmishes?

· Document Requests  XE "PARA:N10830:Normal" When balancing the “reasonableness'' of document requests, ask yourself these two questions: 

 XE "ENUM:N10836:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10838:MsoList" 1.  Relevancy Are the documents relevant or likely to lead to relevant evidence? What’s relevant? Re-read the Statement of Claim and the Answer. They contain the main issues in dispute. If the discovery request is at all related to those issues in dispute, they’re relevant or likely to lead to relevant evidence.


 XE "OTE:N1083B:MsoList" 2.  Burden What will the burden be on the producing party? Are the documents really in a warehouse somewhere in New Jersey, in no coherent filing system, or could the touch of a computer keyboard print them out in minutes?


· Deciding Motions to Compel Here are additional questions you can ask the parties when deciding motions to compel
:

·  XE "PARA:N11C9A:Normal" Would the information in the document have a tendency to make an important fact in the case more or less probable?

· Would the production of the requested document cause unfair prejudice or undue delay, or is it duplicative of other documents the requesting party already has?

· Is the information in the documents obtainable in a less expensive or less burdensome manner?

· Does the burden of producing the documents outweigh its likely benefit, taking into account the needs of the parties, the amount in controversy, the parties' resources, the importance of the issues at stake in the arbitration, and its importance in resolving the issues?

 XE "MISC-HD:N108BD:SUBTITLE" Lesson 3: Deliberate on Specific Motions 


Experienced arbitrators will tell you that an arbitration without motion practice is one in which both parties are representing themselves, and neither is an attorney. Once one side “lawyers-up”, however, motions usually follow. It’s just in their blood.
 Let me suggest questions to ask yourself when presented with the following pre-hearing motions
. Before you decide pre-hearing motions, you have an important obligation. The parties expect you to do something that, believe it or not, some arbitrators are still not doing as a matter of course – carefully read the Statement of Claim, the Answer and all exhibits thereto.

·  XE "ENUM:N108C7:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N108C9:MsoList" Eligibility Rule – If a case was filed after the six-year eligibility cut-off date
, should you dismiss it?  If there is a genuine issue as to arbitration eligibility (as opposed to statutes of limitation applicable to the Claim’s various causes of action), you should ask the parties to brief the issue. Under the NASD’s revised eligibility rule, if a Respondent makes the motion and succeeds, the Claimant can still go to court with the case, subject, in court, to applicable statutes of limitation.
 There is presently no such court option at the NYSE.  
·  XE "OTE:N108D4:MsoList" Statutes of Limitation - If the arbitration is brought after the applicable statute of limitations has run and the time period was not tolled, ask yourself this: Why would I not dismiss the claim, with prejudice
? If you’re really thinking of dismissing the case on this ground, but if you also believe there was a concealment of the misconduct by the Respondent or its representatives, there could very well be a tolling of the claim and, in that instance, the case should not be dismissed.   

·  XE "OTE:N108EB:MsoList" Appropriateness of the forum (jurisdiction) – If customers have not agreed, in a pre-dispute arbitration agreement, to arbitrate their claims and the brokerage firm objects to the arbitration, why would you not dismiss an  action brought by that individual in favor of remedies in the courts? Because all brokerage firms are subject to the arbitration rules of the NASD
, whether or not there was a customer agreement.  However, the claim may not involve the business of the brokerage firm or the Claimant may not have been a customer of the firm
.

·  XE "OTE:N108F2:MsoList" Class actions - NASD Rule 10300(d)(1) states that any claim submitted as a class action isn’t eligible for arbitration. Why is there such a rule at the NASD and NYSE? Because strict compliance with applicable law is required in class actions and their arbitration facilities aren’t equipped to administer such cases.  XE "PARA:N108F8:MsoListContinue" The two issues that are usually presented to an arbitration panel in such dispositive motions are:

 1.  Does the claim before you fall within the class action's claims? 

 2.  Did the customer opt out of the class either before or after class 

      certification?   
If the answer to the first question is Yes and if the answer to the second is No (after class certification), serious thought should be given to granting the motion to dismiss. However, as with all dispositive motions in advance of a substantive arbitration hearing, you should conduct a pre-hearing conference, preferably in person and not on the phone.

·  XE "OTE:N10905:MsoList" Failure to obtain jurisdiction over a necessary party - There are some situations in which certain individuals become necessary parties to a case but have not signed a pre-dispute arbitration clause. NASD Rule 10305(a) authorizes you to dismiss actions on your own initiative or at the request of a party, and “failure to obtain jurisdiction over a necessary party'' is, according to the NASD, a ground for such a motion.  Again, you may want to ask the parties to brief this issue and even conduct a pre-hearing conference in order to fully assess the arguments as to whether or not the party is truly “necessary” before making a determination on a motion to dismiss.

·  XE "MISC-HD:N1090F:SUBTITLE"  XE "ENUM:N10919:LIST-ELEMENT" 

 XE "OTE:N1091B:MsoList" Adjourn or postpone a hearing - NASD Rule 10319 authorizes arbitrators to adjourn any hearing on their own initiative or at the request of a party. The two main reasons such motions are made are: (1) One or more parties are not prepared for the hearings; or (2) The parties are involved in settlement discussions or have scheduled a last-minute mediation of the case. The NASD asks you to consider this: When the request to adjourn is objected to, does the need for delay outweigh the burden placed on the party opposing the motion?

 XE "PARA:N10925:MsoListContinue"  

·  XE "OTE:N10932:MsoList" Sever or consolidate claims
 – You should grant or deny a motion to sever or consolidate a claim based on the answers to both of these questions:

1. Are the Claimants asserting a right to relief arising, in part, out of the same transaction, occurrence or series of transactions or occurrences?

2. Will questions of law or fact common to all the Respondents arise in this arbitration?

·  XE "OTE:N1094B:MsoList" Change the location of a hearing – NASD Rule 10315 authorizes you to change the hearing location that was initially set by the NASD, but that’s seldom done. In this motion, you’ll be asked to balance the burdens on the parties and the witnesses. If all the parties agree to change the location, you should grant the motion, even if it’s more convenient to have the hearings closer to your office.

·  XE "OTE:N1095A:MsoList" Preclude an Answer - NASD Rule 10314(b) requires Respondents to file their Answer within 45 calendar days upon receiving the Statement of Claim. While arbitrators can bar a Respondent from presenting defenses at the hearing if the Respondent misses that deadline, few arbitrators do bar them entirely from doing so.  You have to be certain that the faulty Respondent has clearly decided not to file an Answer.  Ask the NASD staff to: (1) pester the Respondent and give deadlines for responding, and (2) memorialize the requests and add them to the record as an arbitrator exhibit. Then, if you still haven’t gotten a response from the Respondent, you may want to order: (1) the preclusion of Respondent’s defenses to certain allegations in the Claim, and/or (2) the exclusion of Respondent’s documentary evidence, still permitting Respondent to appear at the hearing.

 XE "MISC-HD:N109D0:SUBTITLE"  Lesson 4: Call the Hearing to Order 

An arbitration hearing is not a reflection of reality. It’s an attempt to recreate what may have happened between the parties, who are usually nervous, especially when they face-off against their adversary across a conference room table, after months of anticipation. To “just be yourself” at an arbitration hearing is as difficult as to “just breathe normally” when an oxygen mask falls on your head as your plane makes a sudden dive. You can, however, reduce the anxiety level in the hearing room and create a somewhat relaxed atmosphere.  XE "PARA:N109D8:Normal" This Lesson in the NASD’s Guide deals with three subjects: (1) introducing the case; (2) explaining hearing guidelines to the parties; and, (3) ruling on the failure of a party to appear.
 

·  XE "PARA:N109DA:Normal" Introduce the case - At the outset of the hearings, did the Chairperson state the case name, case number, and the date and time of the hearing? Has the Chairperson been provided with a script from the NASD or NYSE? 

·  XE "PARA:N109DF:Normal" Confirm that all parties accept the panel - Have you made previous disclosures and have you more to add? In Module I of this Lesson, you are told about the disclosures you must make prior to the hearing. They include: 

1.  XE "ENUM:N109E4:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N109E6:MsoList" A witness you or your law firm has represented.

2.  XE "OTE:N109E9:MsoList" A witness who turns out to be a relative of your neighbor. 

3.  XE "OTE:N109EC:MsoList" A representative, party, or witness you know socially. 

4. Have you been provided, in the pleadings or by the NASD staff, with  XE "OTE:N109EF:MsoList" case information involving a law firm or brokerage firm you’ve worked for or with which you have a business relationship? 

5.   XE "OTE:N109F2:MsoList" Do you know of a representative, party, or witness whose son or 

daughter participates in events - such as swim team or soccer team - with one of your children?

          6.
 XE "OTE:N109F5:MsoList" Even if you believe the parties were earlier informed of these

disclosures, they should be restated for the record.

    There are a number of reasons for restating disclosures on-the-record: 

 XE "OTE:N109F8:MsoList2" 1.  You should want a verbal record of your disclosures. 
 

 XE "OTE:N109FB:MsoList2" 2.   By doing so, you ensure that all parties received the disclosure 

      statements. 
 

 XE "OTE:N109FE:MsoList2" 3.  A party's attorney may have failed to share your disclosure with his or her client. XE "OTE:N10A01:MsoList2"  

4. If a party changed attorneys, this will ensure that the new attorney knows of previous disclosures. 


 XE "OTE:N10A04:MsoList2" 5.  Restating previous disclosures gives the parties the chance to ask further questions and establish a comfort level with the panel. 

 XE "PARA:N10A06:MsoListContinue2" After disclosures are made, if parties have follow-up questions, the question the NASD asks you is: “Are you still able to conduct a fair and impartial hearing?” Once you have made required disclosures, the Chairperson will ask the parties if they accept the composition of the panel. 

·  XE "PARA:N10A30:Normal" Explain hearing guidelines to the parties – If you’re the Chair, read the Opening in the Hearing Procedure Script. If any of the parties is pro se, the Chairperson has an added burden. He or she wants the hearings to proceed in an orderly and expeditious manner, but there’s often the problem that the pro se party, who may have a great case, is adrift in his own sea of inexperience. For example, more times than not, a pro se party’s Opening Statement ends up being the presentation of that party’s case-in-chief. There’s a fine line between being an arbitrator and advocate. The NASD suggests the following points a Chairperson may want to explain to pro se parties. 

 XE "ENUM:N10A39:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10A3B:MsoList" 1. “The arbitrator's role is not to reach a compromise decision, but to make a final decision on the facts, determine where the liability exists and, if so, the amount of the damages, if any.'' 

 XE "OTE:N10A3E:MsoList" 2.  “While the Chairperson will explain the arbitration procedure to a pro se party, as arbitrators, the panel cannot present a party's case.'' 

 XE "OTE:N10A41:MsoList" 3. “The purpose of the Opening Statement is to allow the parties to explain what they intend to prove, but not to present the evidence.'' It isn’t to present your whole case-in-chief.

 XE "OTE:N10A44:MsoList" 4.  “While the hearing must be orderly, arbitrators are not bound by formal rules of evidence.'' 


 XE "OTE:N10A47:MsoList" 5. “A pro se party may present his or her testimony in a narrative statement.”
 

 XE "OTE:N10A4A:MsoList" 6.  “When questioning witnesses, parties may not argue with them.'' 

 XE "OTE:N10A4D:MsoList" 7. “If a party feels a question from the other party is irrelevant or inappropriate, he or she may object.'' 

 XE "OTE:N10A50:MsoList" 8. “Parties must give copies of each document to the opposing party before the panel decides whether to admit it as evidence.'' 


 XE "OTE:N10A53:MsoList" 9.  “All parties have the right to be represented by an attorney at any time in the proceeding.''


·  XE "PARA:N10A55:Normal" Determine who should be in the hearing room - This Lesson in the NASD’s Guide assumes that the Chairperson will swear witnesses in individually as they take the stand, as opposed to swearing the witnesses in en masse at the outset. “However, before sequestering witnesses, [the Chairperson] can swear or affirm them all at once.'' 

 XE "ENUM:N10A5C:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10A5E:MsoList" 1. Why are fact witnesses sequestered? Because, according to the Lesson, their testimony should be independent of and not influenced by other witnesses. 

 XE "OTE:N10A61:MsoList" 2. Why are expert witnesses usually not sequestered? The NASD says that expert witnesses “should generally be allowed to remain in the room, unless there is a good reason to have them sequestered, such as the possibility that they will testify as to key facts based on their personal knowledge.'' You are told, in this Lesson, that the main reason for the expert's presence is that he or she often helps both parties (not to mention you) understand technical or complex issues as the facts are presented. Furthermore, according to the Lesson, the expert's presence can expedite the hearing since experts often base their opinion on the evidence they heard, rather than on hypotheticals.

· This raises another question: When should arbitrators want to hear the testimony of someone whom a party claims is an expert on one of the issues in controversy?
· Few witnesses offered to you as securities industry experts have ever gone to “Expert’s School”, let alone Carvel College. Many arbitrators I’ve known don’t pay much attention to what these so-called experts have to say, even if the panel allows them to testify. 

· What’s the definition of an expert and when should you put some weight into what they have to say at your hearing?
  You can get some guidance on what a proposed expert should be from Rule 702 of the Federal Rules of Civil Procedure, which states that if scientific, technical or other specialized knowledge will assist the trier-of-fact (you) to understand the evidence or to determine a fact in issue, a person qualified as an expert by knowledge, skill, experience, training or education may testify thereto in the form of an opinion or otherwise, if:

· The testimony is based on sufficient facts or data,

· The testimony is the product of reliable principles or methods, and

· The witness has applied those principles and methods reliably to the facts of the case.

· In these cases, there are largely two kinds of experts:

· Those who can tell you what happened (e.g., will analyze the trading that took place and the strategies pursued), and

· Those who can tell you the standards by which to judge the conduct in question (e.g., supervisory standards, trade execution rules, the inherent risks of particular securities or strategies, the law). 

· What if you don’t believe the proposed expert will have much influence in your determination of all the main issues?  Instead of excluding his or her testimony entirely, limit that testimony to certain subjects you think he or she may be an expert in (e.g., a “numbers’ expert” may be precluded from testifying about supervisory standards).

 XE "MISC-HD:N10A8D:SUBTITLE"  Lesson 5: Let Each Party Present His or Her Case 


After you read the pleadings, let’s face it, you often conclude that the case is a simple one and that, as a result, it shouldn’t take too long to present for either side. It’s a “fill in the cause-of-action” case, you are thinking, where trust was established and then allegedly breached, resulting in losses that are claimed by the customer to be compensatory damages and by the brokerage firm to be the result of known market risks. But then you meet the parties at the hearing, and what was not fully developed in the pleadings emerges in testimony, in substantiating documents and in graphic demonstrative exhibits. 

While you must keep an open mind throughout the whole proceeding, you may  very well have a desire to speed things along – to encourage all concerned to expedite the process. You may even be thinking, as you listen to the testimony, that the Chair is permitting into evidence too much duplicative testimony and too many redundant exhibits. We get it; let’s move on, you say to yourself. However, since one side will always win and another side will always lose, both sides deserve a full and fair opportunity to present their cases, but neither should be permitted to kick dead horses.  Therefore, with a firm hand and an empathetic mindset, you and your fellow arbitrators should engage in “active listening”. Here are some suggestions on expediting the hearing while still affording the parties their contractual rights to a fair one.

· Chair’s Role Key to the success or failure of a hearing is the Chair’s ability to  XE "PARA:N10A97:Normal" set a proper tone for the arbitration proceeding with respect to: Opening Statements; listening to the presentation of the respective cases; asking questions to clarify and elicit facts; ruling on the admissibility of evidence; facilitating testimony by telephone or affidavit; facilitating executive sessions; ruling on motions to dismiss; and, expediting the process. A weak Chair will be taken advantage of by strong practitioners. 

·  XE "PARA:N10A99:Normal" Facilitate the parties' Opening Statements - To facilitate this step in the process, have you introduced Arbitrators' Exhibit #1; resolved any preliminary matters; and, listened to the parties' Opening Statements? What’s contained in Arbitrators' Exhibit 1? The pleadings, including exhibits, pre-hearing rulings and other important correspondence. 

·  XE "PARA:N10A9E:Normal" What preliminary matters are usually resolved that first day, prior to Opening Statements? Determine unresolved discovery issues; set the timing of breaks, including when the afternoon session will end; discuss changes in the order of witnesses; accept the introduction of bound, pre-marked exhibits or briefs offered by the parties; explain that there may be the occasional need for the arbitrators to take executive sessions; and, last-minute motions. 

·  XE "PARA:N10AA4:Normal" What should you do about listening to Opening Statements? They are a road map showing what the parties intend to prove. They should not be used to present evidence, a failing especially evident with pro se parties. However, in practice, the Openings are often as detailed as the attorneys wish them to be and can include charts, graphs and other demonstrative exhibits. 

· Proper Decorum  XE "PARA:N10AA6:Normal" The most important trait you can have as Chair is to maintain proper decorum at all times. Why is that important? 

 XE "ENUM:N10AAC:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10AAE:MsoList" 1. It preserves the integrity of the arbitration process as well as the arbitrator's own credibility as an individual who will rule on the case. “If the parties are permitted to conduct themselves in a disruptive manner,'' says the NASD, “they might doubt [that] the finding was based on facts rather than emotion and the sense of fairness may be lost.'' 

 XE "OTE:N10AB1:MsoList" 2. It enables the arbitration hearing to do what it’s intended to do: resolve disputes in a fair, efficient and final fashion. “Without decorum,” says the NASD, “the hearing would be slow and cumbersome.” 

· Management Suggestions What  XE "PARA:N10AB3:Normal"  are proven tips on managing the conduct of a hearing in an expeditious manner?  

 XE "ENUM:N10AB5:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10AB7:MsoList" 1. Manage witness and party behavior - The NASD notes that as the hearing progresses, witnesses and parties may behave in ways that disrupt the decorum of the proceeding. They may, for example, use distracting body language; whisper or pass notes to one another; laugh out loud; interrupt witnesses, arbitrators or parties; or, argue with each other. “The first time such behavior occurs,” says the NASD, “the Chairperson should instruct the person that this behavior is not appropriate and to discontinue such action. If this reminder is ineffective, the Chairperson can call a recess and instruct the counsel to speak with the attendee or witness.'' 
 

 XE "OTE:N10AC2:MsoList" 2. Manage representative behavior - Sometimes attorneys may attempt to unfairly turn the informality of the arbitration process to their advantage by, for example: (1) continually asking leading questions on the direct examination of their own witnesses and (2) attempting to testify themselves through their questions of witnesses or through gratuitous comments to the arbitrators.  XE "PARA:N10AC8:MsoListContinue" Sometimes attorneys and representatives repeat evidence over and over in the hope that the more often they make a statement, the more likely you are to believe it. When I chair cases, I sometimes sustain objections to duplicative testimony even if the opposing counsel hadn’t objected. When that attorney looks at me in surprise, I just say, “I thought I heard you object, which would’ve been a good idea at the time.” Some practitioners make speaking objections in the hope of guiding a witness’ answers, while still others shout or use profanity. Merely sustaining an objection to such misconduct won’t stem it. What should the Chair do?
1.  XE "OTE:N10AD1:MsoList2" Remind the representatives that to maintain a proper record, only one person may speak at a time and each person will get to express his or her view. 


2.  XE "OTE:N10AD4:MsoList2" Tell the representatives to direct their comments and questions to the panel instead of to each other. 

3. Call a recess to allow the parties to cool down if infractions continue. Then, when the hearing reconvenes, instruct the representatives to maintain decorum. 

 XE "OTE:N10AEA:MsoList" 3.  Manage panel member behavior— Sometimes arbitrators appear to step out of their role and become adversarial (i.e., they become a de facto co-counsel). What is a Chairperson to do? Call an executive session and politely remind the panel member that such behavior undermines the integrity of the arbitration process and any Award rendered.  

·  XE "PARA:N10B0A:Normal" Ask questions to clarify and elicit important information.   XE "PARA:N10B11:Normal" What are arbitrators told about how they should ask questions? 

 XE "ENUM:N10B13:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10B15:MsoList" 1.  Don’t hesitate or be embarrassed to request an explanation of legal or securities terms that are unfamiliar to you and are important to your understanding of testimony or motions. 
 

 XE "OTE:N10B18:MsoList" 2.  Avoid body language and facial expressions that may indicate your feelings about the case and be aware of your tone of voice. 
 

 XE "OTE:N10B1B:MsoList" 3.  Avoid engaging in exchanges with the witnesses or representatives.

 XE "OTE:N10B1E:MsoList" 4. Keep your questions neutral. For example, I would suggest telling the parties that no inference should be drawn by arbitrator questions, and then ask “Could you explain that point in a little more detail?'' That’s preferable to: “What are you talking about?'' 
 

 XE "OTE:N10B21:MsoList" 5.  Keep your questions to the point and phrase them as questions.  In other words, avoid statements or monologues based on your own experience. 
 

 XE "OTE:N10B24:MsoList" 6.  Maintain a non-accusatory tone.

·  XE "PARA:N10B28:Normal" Rule on the admissibility of evidence - “While the rules of evidence used in a court may be used as guidelines, arbitrators are not bound by them (see NASD Rule 10323).'' 

 XE "ENUM:N10B31:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10B33:MsoList" 1.  Weight and relevance of evidence – Ask yourself this: How much will the document or testimony help prove or disprove the party’s case? 
 

 XE "OTE:N10B4D:MsoList"      2. Failure to produce evidence during discovery (or in the 20 day exchange). “The panel may handle this issue proactively by giving the parties one last chance to exchange documents and identify witnesses before excluding them.'' For example, says the NASD, the Chairperson might make the following Statement on the record: 

“ XE "PARA:N10B53:MsoListContinue" The panel is concerned over the failure of the parties to comply with Rule 10321(c) of the Code [the 20 Day Rule], but would like to allow the parties one last chance to exchange documents and identify witnesses under this section. Any further violations of Rule 10321(c) may result in the exclusion of the documents or witness.”

·  XE "PARA:N10B57:Normal" Facilitate testimony by telephone - How should you rule when a party requests that a witness appear by telephone? Consider the following factors: 

1.  XE "ENUM:N10B5C:LIST-ELEMENT" 

 XE "OTE:N10B5E:MsoList" Whether the other party objects. 

2.   XE "OTE:N10B61:MsoList" Whether the person is a less critical witness whose

       testimony will be short. 

3.   XE "OTE:N10B64:MsoList" The witness' reason for not attending in person. 

4.   XE "OTE:N10B67:MsoList" Whether the witness will comment on documentary evidence not in his or her possession, and any difficulty involved in relaying those documents to the witness.

5. Whether the person is a fact witness or an expert witness on the numbers.

·  XE "PARA:N10B99:Normal" What if a party wishes to submit an affidavit in evidence? 

· Ask why the witness can't attend the hearing or at least testify by telephone, since affidavits can’t be cross-examined. Call an executive session to discuss whether to admit such testimony by affidavit. According to the NASD, “The Chairperson may state that its weight as evidence may be diminished, because the opposing party will not have a chance to challenge the truth of the Statements it contains.” 

·  XE "PARA:N10B9B:Normal" One way around the problem of affidavits is to allow the party to be deposed before the hearing. However, notes the NASD, “Depositions are rare in arbitration, and they are ordinarily used when a witness can't attend the hearing because of illness or when the panel lacks the authority to issue a subpoena or an order of appearance.'' 

·  XE "PARA:N10BBB:Normal" Rule on motions to dismiss – The NASD suggests:  

·  XE "ENUM:N10BC0:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10BC2:MsoList" “When you rule on motions to dismiss, always view the evidence in a light most favorable to the Claimant.'' 
 

·  XE "OTE:N10BC5:MsoList" ”If the Claimant has presented any credible evidence to support a recovery, you should deny the motion.'' 

·  XE "OTE:N10BC8:MsoList" ”If the testimony and documents do not support any possible recovery, the panel may grant the motion to dismiss the claim.'' 

· You  XE "OTE:N10BCB:MsoList" ”may direct the Respondent to present his or her case, even if the Claimant's case is weak and the Respondent's motion has some validity.'' 
 


 XE "MISC-HD:N10BD9:SUBTITLE"  


Lesson 6: Complete the Hearing 

·  XE "PARA:N10BE3:Normal" Determine if additional hearing dates are necessary -  XE "PARA:N10BE8:Normal"  If additional dates are needed, schedule them before the hearing adjourns. 

·  XE "PARA:N10BEA:Normal" What if one of the parties claims to be unavailable for a long period of time? “Ask for an affidavit of engagement or similar proof that the party is actually unavailable. To keep a case on track and avoid severe prejudice to a party, arbitrations have been conducted after hours, on weekends and during holidays. Consider this approach as well.” 

·  XE "PARA:N10BEE:Normal" Facilitate Closing Statements – If you have questions that weren’t answered effectively by the parties, you may request additional information that can help you reach a fair decision. Additional information may come in the form of written summaries of the parties' cases; proposed draft Awards that delineate the specific relief requested; and, briefs of legal issues. However, if this information is requested, make sure to set a deadline and page limitation. Additionally, specify which issue the parties should brief or information to submit and indicate whether the submissions should be simultaneous and whether replies are allowed. 

·  XE "PARA:N10BF3:Normal" Closing Statements are strictly for summarizing the evidence that has already been presented and not for presenting new evidence. This is because, says the NASD, ”The panel must rely on the documents and testimony admitted into evidence. Consequently, the panel should be certain that closing statements accurately reflect the evidence admitted. Rebuttal is allowed, however; in fact, the Claimant may devote most or all of his or her closing statements to rebuttal.'' 




Lesson 7 -  XE "MISC-HD:N10C16:SUBTITLE" Decide the Outcome of the Case 


Not surprisingly, when you deliberate, usually 5% of your time will be on the issue of liability – since you probably made up your mind before listening to the Summation, perhaps during the lunch breaks in discussions with your fellow arbitrators – and 95% of your time will be in crafting the appropriate remedy, if you conclude that the Claimant met his or her burden of proof. Here are some suggestions on determining liability, quantifying damages and reasons why you should consider delineating the most important reasons for your Award.

·  XE "MISC-HD:N10C1C:SUBTITLE"  Determine Liability 

·  XE "PARA:N10C26:Normal" Participate in panel deliberations - The NASD asks you to strive for a level of etiquette that combines professionalism with great courtesy to the opinions of all panelists. Your tone of voice and body language should tell the other panel members that their opinions are important, because they are. To help convey a particular arbitrator's interest and encourage discussion, the NASD suggests that you follow a few of the following techniques: 

·   XE "ENUM:N10C2B:LIST-ELEMENT" 

 XE "OTE:N10C2D:MsoList" Present your views in turn. Generally, the least senior arbitrator will speak first.

·   XE "OTE:N10C30:MsoList" When the case is highly technical, the industry arbitrator might begin the discussion to help clarify industry terminology or practices (assuming that the industry arbitrator has a working knowledge of such terminology or practices). 

·  XE "OTE:N10C33:MsoList" Once each panel member has provided his or her opening remarks, discuss your differences openly. 

·   XE "OTE:N10C36:MsoList" When talking to other panel members, use phrases such as, “Please explain'' or “What evidence supports that idea?”


·   XE "PARA:N10C38:Normal" Determine the facts of the case - The NASD recognizes that determining whether the Claimant's story is true, the Respondent's story is true, or if the facts are somewhere in-between, can be difficult. What often happens at the outset of deliberations is that one arbitrator turns to the others and says, “What do you think really happened here?'' The NASD suggests these steps in determining the facts: 

·   XE "ENUM:N10C3D:LIST-ELEMENT" 

 XE "OTE:N10C3F:MsoList" Weigh the credibility of the witnesses. 

·   XE "OTE:N10C42:MsoList" Evaluate the weight or the value of documents. 

·   XE "OTE:N10C45:MsoList" Limit the discussions to determining the facts of the case and if the facts support a finding of liability. Don’t consider specific damages unless and until liability has been determined.


·  XE "PARA:N10C47:Normal" 

 XE "PARA:N10C49:Normal" Weigh the credibility of witnesses - The NASD suggests the following seven factors for you to consider when determining whether a witness’ testimony should be given any credence: 

·  XE "ENUM:N10C4E:LIST-ELEMENT" 

 XE "OTE:N10C50:MsoList" Memory - The NASD believes that a witness who remembers only facts that help his or her case is usually not as credible as a witness whose memory is less selective. 

·  XE "OTE:N10C57:MsoList" Past acts - A witness with a record of untruthfulness may have less credibility. 

·  XE "OTE:N10C5E:MsoList" Incentive to misstate the truth - A witness who has a financial or personal interest in the outcome of a case may be less reliable than a witness who does not. 
 

·  XE "OTE:N10C65:MsoList" Inconsistent statements - A witness who has made prior statements about significant events that are inconsistent with present testimony is often less credible.

·  XE "OTE:N10C6C:MsoList" Other contradictory evidence - A witness whose testimony is significantly contradicted by other evidence (especially documents) or by impartial witnesses may be less credible. 

·  XE "OTE:N10C73:MsoList" Inconsistent with documents - A witness who contradicts a document that appears reliable may be less credible. Such witnesses are saying to the arbitrators, in effect, “Who are you going to believe? Me or your lying eyes?”

·  XE "OTE:N10C7A:MsoList" Demeanor - Look at the witness' demeanor and whether his or her testimony is truthful when viewed in the context of undisputed facts.
 

·  XE "PARA:N10C80:Normal" Evaluate the relevance of documents - When you weigh documentary evidence, you should, according to the NASD, ask yourself these four questions: 

·  XE "ENUM:N10C85:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10C8A:MsoList"  Who prepared the document?

·   XE "OTE:N10C91:MsoList" Was it prepared in the normal course of business?

·   XE "OTE:N10C98:MsoList" When was it prepared?

·   XE "OTE:N10C9F:MsoList" Who had custody and control of the document? 

·  XE "PARA:N10CA5:Normal" Apply the law to the facts – The NASD advises you that:

·  XE "ENUM:N10CAA:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N10CAC:MsoList" “As arbitrators, you are not strictly bound by legal precedent or statutory law. However, it's important that you not manifestly disregard the law.'' 

·   XE "OTE:N10CAF:MsoList" “If the parties have provided the panel with the law, and the law is clear, and it applies to the facts of the case, do not disregard it.'' 

·   XE "OTE:N10CB2:MsoList" “The integrity of arbitration requires a degree of uniformity of result. If the panel members made up their own laws, the process would lose credibility.'' 

·  XE "OTE:N10CB5:MsoList" It’s your role to apply the law where it’s clear and applicable. However, says the NASD, if the law isn’t clear, or the application of the law to the facts is in doubt, “You should ask the parties to either focus on this in their closing arguments or provide written briefs to the panel concerning these issues.'' 

·  XE "PARA:N10CB7:Normal" Reach a decision – You should be advised that, according to the NASD, “the standard for determining whether a Claimant has proven his or her case is by a preponderance of the evidence.”  That means you should weigh evidence and determine which party's story is “more believable, even if the scales tip by only a slight amount.'' You should determine whether a Claimant has proven, by a preponderance of evidence, that there were damages suffered by the Claimant and that the Respondent is responsible (liable) for those damages. “If you believe the Claimant's case is even slightly more believable, and that the Claimant has proven liability,” says the NASD, “you would find for the Claimant and turn your attention to damages.”

·  XE "MISC-HD:N10CBE:SUBTITLE"  Determine the Amount of Awards Once Liability Has Been Proven 

·  XE "PARA:N10CC8:Normal" Determine the damages -  XE "PARA:N10CCF:Normal" The Claimant has the burden of proof as to damages, but absolute precision in actual damage calculations is not required. While you have flexibility to award damages to suit the particular case, you should have a rational and understandable basis for your Award. Actual damages should not be based on speculation and should be designed to make the Claimant “whole'' for losses suffered due to misconduct found to exist, whether that misconduct was negligent, reckless or intentional. 

· According to the NASD,  XE "PARA:N10CD3:Normal" there are five ways in which actual damages may be determined: 

 XE "ENUM:N10CD7:LIST-ELEMENT" 
 XE "OTE:N10CD9:MsoList" 1. Out-of-pocket losses (actual losses) - The NASD defines this most common measure of damages as the difference between the value received and the fair value of what the Claimant would have received had there be no wrongful conduct. “The fair value of a security is usually determined on the date the wrongdoing was or should have been discovered.” That’s what you usually want to focus on. However, some Claimants may argue that to award full compensatory damages, it’s necessary to look beyond a Claimant's out-of-pocket losses and to consider the following special or consequential damages (which are awarded infrequently):

·  XE "OTE:N10CE0:MsoList2" Lost profits in the form of dividends on stocks sold. 

·  XE "OTE:N10CE3:MsoList2" Taxes the Claimant incurred because of the broker's wrongdoing. 

·   XE "OTE:N10CE6:MsoList2" Loss of available funds in the Claimant's business.

·   XE "OTE:N10CED:MsoList2" Loss of financing.

·   XE "OTE:N10CF0:MsoList2" Commissions paid.

 XE "OTE:N10CF3:MsoList" 2. Rescission damages -  XE "PARA:N112EF:Normal" This measure of damages seeks to put the customer in the position he or she would have been in had the misconduct not taken place. Upon tendering the security purchased (if it is still held), a Claimant receives the amount of the purchase price less dividends or interest received, plus the legal rate of interest. If the Claimant sold the security, rescission lets him or her receive it back. If the security is no longer available, the Claimant may be restored to the position he or she was in before the sale. Most state Blue Sky laws permit rescission for certain unregistered securities or when a broker was not registered in the customer's state. 

 

 XE "OTE:N10CFA:MsoList" 3. Disgorgement – This form of damages is often awarded when arbitrators conclude that an account was churned. If you believe a Respondent was enriched in an amount greater than the Claimant's out-of-pocket loss, you may require the Respondent to disgorge (or give up) the profits (e.g., excessive commissions in a churning case). The intent here is to deter wrongdoing by making that wrongdoing unprofitable. “Therefore,” says the NASD, “disgorgement might be available even where the Claimant has suffered no out-of-pocket losses.'' 

 XE "OTE:N10D01:MsoList" 4. Benefit-of-the-bargain - This form of damages seeks to give the Claimant the expected value of the investment. It’s often difficult applying the benefit-of-the-bargain measure of damages with any great specificity, since, by definition, it is the amount the investment would have been worth if the Respondent's misrepresentation had been true, less what the investment was actually worth. 

 XE "OTE:N10D08:MsoList" 5. Market adjusted or “well-managed” portfolio account - This measures the difference between what the Claimant's account made or lost versus what a well-managed account - given the investor's objectives - would have made during the same market conditions. Often the parties will argue what an appropriate surrogate is to compare the actual trading with, such as a mutual fund or an index.

·  XE "PARA:N10D0E:Normal" What should you do when a Respondent raises the issue of the Claimant's failure to mitigate damages?  The NASD advises that most “blue sky'' laws (state securities laws) do not impose a duty to mitigate damages. However, in cases where applicable law imposes a duty to mitigate damages, a party is required to take reasonable steps to prevent further losses within a reasonable time. A customer’s “failure to mitigate damages” is a controversial subject because it depends on many factors. “Only if arbitrators find that a party has a duty to mitigate,” says the NASD, “should they reduce any compensatory damage award by the amount of losses the injured part could reasonably have prevented.” The defense of “failure to mitigate” speaks to the manner by which most arbitrators determine the appropriate damages in a particular case – by allocating responsibility among the parties. You may ask yourselves: How often should a customer be permitted to touch a hot stove and claim his injuries were caused by another? When was the last clear chance the customer or the broker had to prevent what happened? 

·  XE "PARA:N10D12:Normal" Interest - Once you determine that actual damages should be awarded, you can decide whether those damages should include interest. Factors to consider when awarding interest include: the existence of statutory or contractual bases that allow interest to be awarded; the amount of interest; the date interest begins; and, the date interest ends.   XE "PARA:N10D17:Normal" When should interest begin to accrue? According to the NASD, “You'll generally apply interest from the date a contract was breached or the time the panel determines that a debt became due or payable.” 

·  XE "PARA:N10D19:Normal" Punitive damages – The NASD tells you that you can award punitive damages under certain circumstances.
 If you’re considering such damages, you may want to ask the parties to brief the issue to help you determine whether both factual and legal bases exist for such a determination. What are the standards? Like the oft-quoted definition of pornography, you know it when you see it. According to the NASD, you can consider the following: 

·   XE "ENUM:N10D1E:LIST-ELEMENT" 

 XE "OTE:N10D20:MsoList" ”Punitive damages are not intended to right a wrong, but are intended to punish the wrongdoer and to deter future wrongdoing.'' 

·   XE "OTE:N10D23:MsoList" ”Generally, you may award punitive damages if the Claimant requests it, [and] the Respondent has engaged in serious misconduct that meets the standards for such an award, as well as any arbitration forum rules on the subject.'' 


· “An award of punitive damages is discretionary with the panel.'' 

·  “ XE "OTE:N10D29:MsoList" The standards for awarding punitive damages vary from state to state. While most states permit punitive damages only for conduct that is malicious or intentional, some states permit punitive damages for reckless indifference to the rights of others or for gross negligence.''
 

·  XE "PARA:N10D2B:Normal" Specific performance - Sometimes you might be asked to determine that rescission of a transaction or agreement is the only way to place the parties back in the position they were before the wrongdoing. For example, if you award damages and the customer has not yet sold the securities at issue, the Award could direct what happens to those securities (i.e., whether the customer retains them or sells them or returns them to the firm, and under what conditions). 

·  XE "PARA:N10D30:Normal" Injunctive relief - Unlike specific performance, which requires a party to take action, injunctions require parties to refrain from certain action. Expedited hearings often involve a request for injunctive relief if the alleged harm is immediate and would be irreversible if allowed to continue. 

·  XE "PARA:N10D35:Normal" Allocation of damages - If you determine that the Respondents are equally liable for damages to the Claimant, you may indicate in the Award that all the Respondents are jointly and severally liable. “This generally means that each party is liable for the full amount, and the Claimant, in his or her discretion, may enforce the judgment against any or all of the parties.'' 

· Including the Reasons for Your Award in the Award – While the NASD expects to implement an “Explained Decisions” rule (which would make mandatory, when requested by the customer, what is now optional), it’s my firm belief that you should explain your decisions in all cases by succinctly stating your conclusions with respect to the most important facts that influenced your determination that either the Claimant met the burden of proof on liability or failed to do so. Citing court decisions, making statutory references and doing mathematical damage computations shouldn’t be necessary in your Reasoned Award. The argument for Reasoned Awards in every securities arbitration case finds support in the following reasons: 

1. They add integrity to the process by showing the parties that your rationale was not arbitrary or capricious, but was based on your evaluation of the evidence, something very few courts will second-guess. 

2.  XE "OTE:N1062B:MsoList" 

 XE "PARA:N10631:MsoListContinue" Requiring the inclusion of legal authorities and damage calculations would significantly increase the processing time of Awards because it would result in the drafting of complex and lengthy judicial-type decisions, which are unnecessary. 

3.  XE "ENUM:N10660:LIST-ELEMENT" 

 XE "OTE:N10662:MsoList" There’s nothing that assures good behavior more than having to explain yourself.


4. Parties need a level of assurance that their evidence was considered and that their arguments were heard and understood.

5.  XE "OTE:N10670:MsoList" If you rule in favor of the customer, industry participants will learn where they went wrong and can, as a result of a Reasoned Award, develop corrective measures.

6. If Claimants with weak cases are forewarned that arbitrators will be explaining their rationale, it might discourage them from bringing such cases and subjecting themselves to reading about their meritless claims.

            Conclusion


An insightful observation is worth repeating, since there are few which resonate throughout a nationwide area of law. That observation is this: Parties in securities arbitration often settle cases because the risk factor in putting their cases in the hands of arbitrators is a risk too great to take. 

While the NASD is to be applauded in its recruitment of many highly qualified professionals and business people to become new arbitrators, and while the number and quality of its arbitrator training programs have improved through online subjects and mass teleconferences, in the end, there remain serious concerns that a particular panel of arbitrators will just “get it wrong”; not carefully read the pleadings before the Initial Pre-Hearing Conference or the substantive hearing; not pay attention throughout the hearings; give short shrift to important arguments; not work a full day; permit adjournments for the weakest of reasons; not decide cases on the evidence; come into the hearings with strong, unspoken biases; or, not measure up to the serious demands of the job.  


In many instances, it’s the perception of these shortcoming rather than their actuality that drives the settlement of cases. But that doesn’t have to be. Following the suggestions of the NASD’s Arbitrator Training Panel Member Course Preparation Guide will make you better arbitrators. And when you do a better job, cases will be resolved on their merits rather than on a party’s concern about your competence.

Endnotes:
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· The author is a partner in the law firm of Kaufmann Feiner Yamin Gildin & Robbins LLP [www.kaufmannfeiner.com ] and the author of Securities Arbitration Procedure Manual (Lexis, Matthew Bender 5th Ed. 2006)                    [ www.lexis.com ]. He has chaired all of the annual Practising Law Institute programs on securities arbitration since 1986 and, since 1996, has written an annual Practice Commentary on securities arbitration for McKinney’s Consolidated Laws of New York. He represents customers, brokers and firms in disputes and brokers before regulatory authorities and is an arbitrator and mediator for the NASD, NYSE and AAA. He can be reached at DRobbins@kaufmannfeiner.com.
· Since January 2005, the author has had the privilege of chairing the NASD’s Neutral Roster Subcommittee of its National Arbitration and Mediation Committee (the NAMC), one task of which has been to review the resumes of arbitrator applicants. Since the first quarter of 2005, the NASD has approved over 1,200 new arbitrators from around the country. They are well-educated, are usually professionals and have a variety of achievements that can serve as a model for less accomplished individuals thinking of some day becoming arbitrators.  

� This article reflects the author’s opinions only and has not been reviewed or endorsed by the NASD or NYSE.


� Along with the fear of a weak case and the fear of surprises caused by less than honest clients, as well as the concern of the length of the arbitration process compared to that of mediation. The fact that mediations settle 80% of the time and the fact that it is a negotiated solution is always better than a resolution that is imposed by third parties.


�  See the American Arbitration Association’s Dispute Resolution Journal, vol., 60, no. 1 (Feb.-April 2005): “Calling All Arbitrators: Reclaim Control of the Arbitration Process—the Courts Let You,” by David E. Robbins and Chapter 13 of Securities Arbitration Procedure Manual (Lexis, Matthew Bender 5th Ed. 2006).


� In this article, I have eliminated certain of the NASD’s “Lessons” and have renumbered others. In addition, while the focus is on NASD arbitration rules, most of the NASD Lessons examined in this article apply to NYSE arbitrations.


� Commonwealth Coating Corp. v. Continental Casualty Co., 393 U.S. 145 (1968). Also see Section 10-3 of Securities Arbitration Procedure Manual.


� These suggestions are based on an excellent article in PLI's Securities Arbitration 2002 entitled, “Standards For Resolving Discovery Disputes In Arbitration,'' by Mark J. Astarita.


� There is the question as to whether you should decide the following dispositive issues on your own, sua sponte, or whether you should wait for a party to make the motion. I believe the more appropriate course is the latter since it is the parties’ case, not yours.


� There is just a little discussion in this article about the controversial subject of motions to dismiss Statements of Claim because, at present, there is no NASD or NYSE rule on such motions (even though they are made quite frequently and the courts routinely uphold an arbitration panel’s authority to rule on them). However, when the new NASD Codes of Arbitration are approved by the SEC, the procedure for motions to dismiss will be set forth with particularity.


� As a practitioner, I often ask the arbitrators to confirm, at the Initial Pre-Hearing Conference, that they’ve read the pleadings and, during the substantive hearings, I may ask that a witness be shown the pleadings for questions I want to ask that witness. I’ll request that the witness be handed a clean copy of the pleadings, hoping that none of the arbitrators will oblige me (since it would mean that they wrote something on the documents when reading them before the hearing). If an arbitrator hands the witness a clean, untouched copy of the Claim or Answer, it’s often an indication that the arbitrator never read them.


� NASD Rule 10304(a):“No dispute, claim or controversy shall be eligible for submission to arbitration under this Code where six years have elapsed from the occurrence or event giving rise to the act or dispute, claim or controversy.”


� NASD Rule 10304(b): Dismissal of a claim under this Rule does not prohibit a party from pursuing the claim in court. By requesting dismissal of a claim under this Rule, the requesting party agrees that if the panel dismisses a claim under this Rule, the party that filed the dismissed claim may withdraw any remaining related claims without prejudice and may pursue all of the claims in court. 	


� “With prejudice” means the case can not be brought again.


� As opposed to membership in the NYSE.


� While customers can bring claims without the need for an arbitration agreement with the brokerage firm, if the firm wishes to commence an arbitration against that same customer, an arbitration agreement is required (and usually exists, since claims against customers are often based on a customer’s margin debit balance and in margin agreements with brokerage firms, there is always an arbitration clause).


� Don’t forget that among the few statutory grounds to vacate an arbitration award is “where the arbitrators 


   were guilty of misconduct in refusing to postpone the hearing upon sufficient cause shown.” Section 10 


   of the Federal Arbitration Act.


� � XE "ENUM:N10555:LIST-ELEMENT" �� ADVANCE \r 1 �� XE "OTE:N10557:MsoList" �The Director of Arbitration determines preliminarily whether a claim is directly related to a matter in dispute and whether to consolidate the cases. � XE "OTE:N1055A:MsoList" �The arbitrators make all final determinations to consolidate when a party objects to the Director's preliminary determination. Usually the Director is asked by a party to make the decision on motions to consolidate or sever before you are even empanelled.  Sometimes, however, the motion is made for the first time to the arbitrators. 


� NASD Dispute Resolution provides detailed hearing scripts for arbitrators which are available online at � HYPERLINK "http://www.nasdadr.com" ��www.nasdadr.com� .


� Section 6-3 of Securities Arbitration Procedure Manual examines, in more detail, the definition and role of experts in securities arbitration, as well as techniques used to challenge them in the voir dire portion of their testimony.


� The U.S. Supreme Court ruled that arbitrators have such authority in Mastrobuono v. Shearson Lehman Hutton, Inc. , 20 F.3d 713 (7th Cir. 1994).


� Some of these reasons are suggested by my friend and PLI co-chair, H Thomas Fehn of Los Angeles, who wrote an article on the subject entitled “Arbitration Awards … Where the Sun Don't Shine,'' Securities Arbitration Commentator, Vol. 2005, No. 2, Feb. 2005.


� I have a final suggestion to enhance arbitrator competence – Fill out and mail back the confidential Peer Evaluation forms the NASD includes in its initial packet of documents. If you’ve misplaced it, go to � HYPERLINK "http://www.nasdadr.com" ��www.nasdadr.com� and print out a copy. Peer evaluation is an essential part of NASD Dispute Resolution’s continuing effort to ensure that your fellow arbitrators are qualified.  It’s used exclusively by the NASD and should be completed and returned after the Award has been finalized. There’s no better way to assess the dedication, attentiveness and objectivity of arbitrators than to ask the other two arbitrators who sat on the case what they thought of their fellow arbitrators.  The information contained in the evaluation - but never your identity - may be used to coach and counsel the arbitrators. It can also be used to permanently remove an arbitrator from the roster.
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