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INTRODUCTION


The grounds for vacating an arbitration Award are well-known but the burden is a daunting one. All of the grounds concern some sort of arbitrator misconduct:

1. Corruption, fraud, undue means or misconduct [§10(a) Federal Arbitration Act – “FAA”].

2. Partiality or bias, not disclosed before or during the hearing or expressed at the hearing [§10(b) of the FAA]. 

3. Exceeding or imperfectly exercising their powers [§10(d)].

4. Refusing to postpone a hearing, on sufficient cause shown [§10(c)].

5. Refusing to hear evidence pertinent and material to the controversy [§10(c)].

6. Misbehavior by which the rights of any party were prejudiced [§10(c)].

7. Manifestly disregarding clearly defined and applicable law, and, in some jurisdictions, manifestly disregarding the facts.

8. Deciding a case contrary to public policy.

9. Rendering a completely irrational Award.

10.Having no factual basis to render the Award.

11.Failing to give a party its due process rights.

 Armed with the knowledge of likely defeat on motions to vacate, many attorneys are trying to head the adverse Award off at the pass - in either a case’s early stages or during the course of hearings - by moving to disqualify the arbitrator before he or she casts that wicked vote against their clients. Since the result of such efforts is usually the same as post-hearing attempts, this article will explain the standards by which the arbitration forums view these requests in the hope that if attempted in another case, you will have a fighting chance – if you deserve to.

GENESIS OF MOTION TO DISQUALIFY

Disqualification of a recently appointed or sitting arbitrator is based on one of the statutory grounds to vacate an Award: partiality of arbitrators [§10(b) of the FAA]. Such cases generally fall into two categories:

1. The arbitrator failed to disclose a prior relationship between him and one of the parties, a relationship that could be direct and substantial or even tangential; or

2. The arbitrator said something during the hearing that expressed impartiality.

It is the first category that can be the basis for disqualification of an arbitrator at the SROs before an Award is rendered. Your ability to raise it, however, depends on which forum is administering the arbitration.

ISSUES DISCUSSED


This article will answer the following questions:

1. What are the grounds for disqualification? 

2. When should an attorney raise the issue with the SRO staff?

3. What can be done, if anything, after the horses have left the gate, after a pre-hearing conference has been held?

4. How do the Directors of Arbitration respond to a party’s request that a sitting arbitrator be disqualified?   

WHAT ARE THE STANDARDS AT THE NYSE?


The NYSE Director of Arbitration’s authority to remove an arbitrator for disclosure issues that would affect impartiality ends when the arbitrators take over the case (i.e., after the commencement of the first hearing session). This differs from the NASD Director’s authority (discussed in another section of this article).


NYSE Rule 610. Disclosures Required of Arbitrators

(a) Each arbitrator shall be required to disclose to the Director of Arbitration any circumstances which might preclude such arbitrator from rendering an objective and impartial determination. Each arbitrator shall disclose:

(1) Any direct or indirect financial or personal interest in the outcome of the arbitration;

(2) Any existing or past financial, business, professional, family or social relationships that are likely to affect impartiality or might reasonably create an appearance of partiality or bias.

(3) Persons requested to serve as arbitrators should disclose any such relationships which they personally have with any party or its counsel, or with any individual whom they have been told will be a witness.

(4) They should also disclose any such relationship involving members of their families or their current employers, partners or business associates.

(b) Persons who are requested to accept appointment as arbitrators should make a reasonable effort to inform themselves of any interests or relationships described in Paragraph (a) above.  The obligation to disclose interests, relationships or circumstances that might preclude an arbitrator from rendering an objective and impartial determination described in Paragraph (a) above is a continuing duty that requires a person who accepts appointment as an arbitrator to disclose, at any stage of the arbitration, any such interests, relationships, or circumstances that arise, or are recalled or discovered.  

Prior to the commencement of the first hearing session
, the Director of Arbitration may remove an arbitrator based on information disclosed pursuant to this section. 

The Director shall also inform the parties of any information disclosed pursuant to this section if the arbitrator who disclosed the information is not removed.

DISQUALIFICATION OF ARBITRATOR ONCE HEARINGS HAVE BEGUN 

At The AAA

Rule 19 of the AAA’s Commercial Dispute Resolution Procedures (entitled “Disclosure and Challenge Procedure,” Sept. 1, 2000) provides:

(a) Any person appointed as a neutral arbitrator shall disclose to the AAA any circumstance likely to affect impartiality or independence, including any bias or any financial or personal interest in the result of the arbitration or any past or present relationship with the parties or their representatives.  Upon receipt of such information from the arbitrator or another source, the AAA shall communicate the information to the parties and, if it deems it appropriate to do so, the arbitrator and others.

(b) Upon objection of a party to the continued service of a neutral arbitrator, the AAA shall determine whether the arbitrator should be disqualified and shall inform the parties of its decision, which shall be conclusive.

 Thus, under the Commercial Rules of the AAA, an arbitrator may be removed at any time if circumstances come to light that affect that arbitrator’s impartiality or independence, including any bias.  Any statements made on the record by an arbitrator during the course of a case that reflect his or her bias, partiality or lack of independence could conceivably disqualify that arbitrator.  

At JAMS


Section 13 of the JAMS Procedures for Securities Arbitrations (entitled “Disclosure and Challenge Procedure”) contains language similar to that of the AAA.  

Any person appointed as an arbitrator must disclose to JAMS any circumstance likely to affect impartiality, including any bias or any financial or personal interest in the result of the arbitration or any past or present relationship with the parties or their representatives.

Upon receipt of such information from the arbitrator or other source, JAMS will communicate the information to the parties and, if it deems it appropriate to do so, to the arbitrator and others. 

Upon objection of a party to the continued service of an arbitrator, JAMS will determine whether the arbitrator should be disqualified and will inform the parties of its decision, which will be conclusive. 

SECURITY INDUSTRY CONFERENCE ON ARBITRATION 


In March 2000, SICA adopted an amendment to the Uniform Code of Arbitration (Section 11 - “Disclosures Required by Arbitrators”) which utilizes some but not all of the comparable language in the rules of the AAA and JAMS. It was adopted by the NASD but not the NYSE. 

While retaining the existing authority of the Director to remove arbitrators before hearings have commenced, the amendment provides that, “Once the hearings have commenced, the Director may remove an arbitrator based only on information required to be disclosed under Subsection (a), not known to the parties when the arbitrator was selected.  The Director’s authority under this Subsection (e) may not be delegated.”  

NASD DISPUTE RESOLUTION, INC.


Following the lead of SICA, NASD Dispute Resolution, in 2001, implemented a disqualification rule once hearings have begun. Rule 10308 now provides that after the commencement of either the pre-hearing conference or the first hearing, the Director “may remove an arbitrator from an arbitration panel based on information that is required to be disclosed pursuant to Rule 10312 and that was not previously disclosed.”  Rule 10312 - a disclosure rule strictly and one that does not concern arbitrator misconduct during the course of a hearing - requires arbitrators to disclose any circumstances which might preclude him or her from rendering an objective and impartial determination.


In its Form 19b-4 filing with the SEC (File No. SR-NASD-00-34, available on the NASD’s Web site), the NASD noted that the Code of Arbitration Procedure had provided that the authority of the Director to remove an arbitrator “for cause” ceased after the earlier of the first pre-hearing conference or the first substantive hearing. 

The proposed rule change would amend the Code to eliminate this restriction, and to allow the Director to remove an arbitrator for sufficient cause shown at any juncture, where there is a challenge based on information not known to the parties at the time of the arbitrator’s appointment.”

 However, the disqualifying facts under the NASD Rule are more restrictive than at the AAA and JAMS, in that it is limited to disclosure of relationships with the parties or their counsel and does not include expressions of bias during the course of hearings. (An explanation of the amended rules can be found in NASD Notice to Members 01-13 (Feb. 2001)).

 Here are the NASD’s amended rules:


Rule 10308. Selection of Arbitrators

(a) Disqualification and Removal of Arbitrator Due to Conflict of Interest or Bias.

(2) Removal by Director

After the commencement of the earlier of (A) the first pre-hearing conference or (B) the first hearing, the Director may remove an arbitrator from an arbitration panel based on information required to be disclosed pursuant to Rule 10312 and that was not previously disclosed.

Rule 10312. Disclosures Required of Arbitrators and Director’s Authority to Disqualify

(a) Each arbitrator shall be required to disclose to the Director of Arbitration any circumstances which might preclude such arbitrator from rendering an objective and impartial determination. Each arbitrator shall disclose:

(1) Any direct or indirect financial or personal interest in the outcome of the arbitration;

(2) Any existing or past financial, business, professional, family, social, or other relationship or circumstances that are likely to affect impartiality or might reasonably create an appearance of partiality or bias. Persons requested to serve as arbitrators should disclose any such relationship or circumstances that they have with any party or its counsel, or with any individual whom they have been told will be a witness. They should also disclose any relationship or circumstances involving members of their families or their current employers, partners, or business associates.

(b) Persons who are requested to accept appointment as arbitrators should make a reasonable effort to inform themselves of any interests or relationships or circumstances described in paragraph (a) above.

(c) The obligation to disclose interests, relationships, or circumstances that might preclude an arbitrator from rendering an objective and impartial determination described in paragraph (a) is a continuing duty that requires a person who accepts appointment as an arbitrator to disclose, at any stage of the arbitration, any such interests, relationships, or circumstances that arise, or are recalled or discovered.


(d) Removal by Director

(1) The Director may remove an arbitrator based on information that is required to be disclosed pursuant to this Rule.

(2) After the commencement of the earlier of (A) the first pre-hearing conference or (B) the first hearing, the Director may remove an arbitrator based only on information not known to the parties when the arbitrator was selected. The Director’s authority under this subparagraph (2) may be exercised only by the Director or the President of NASD Dispute Resolution.

(e) The Director shall inform the parties to an arbitration proceeding of any information disclosed to the Director under this Rule unless either the arbitrator who disclosed the information withdraws voluntarily as soon as the arbitrator learns of any interest, relationship, or circumstances described in paragraph (a) that might preclude the arbitrator from rendering an objective and impartial determination in the proceeding, or the Director removes the arbitrator.

WHAT ARBITRATORS MUST DISCLOSE TO THE SROS
1. Any circumstances that might preclude such arbitrator from rendering an objective and impartial determination;

2. Any direct or indirect financial or personal interest in the outcome of the arbitration;

3. Any existing or past financial, business, professional, family, or social relationships that are likely to affect impartiality or that might reasonably create an appearance of partiality or bias;

4. Any relationships that they personally have with any party or its counsel or with any individual whom they have been told will be a witness; and

5. Any relationships involving members of their families or their current employers, partners, or business associates.

The obligation to disclose interests, relationships, or circumstances which might preclude an arbitrator from rendering an objective and impartial determination is a continuing duty that requires that person to disclose – at any stage of the arbitration – any such interests, relationships, or circumstances that  arise or that are recalled or discovered.

What conflicts should be disclosed and how far does the arbitrator need to go?  Most of the potential conflicts have already been detailed in the Arbitrator Profile, which all arbitrators fill out for the arbitration forums.  The administrator will usually review that profile even before making the call to a potential arbitrator.  In the end, it comes down to the integrity and memory of the arbitrator. When in doubt, an arbitrator should be guided by the words of the late Lawrence Cooke, former Chief Justice of the State of New York, who I sat on an AAA panel with. Actually, he told me, they were the words of his father: “Take the high road.”

NYSE AND NASD DISCLOSURE GUIDES

NYSE arbitrators are given the following disclosure guide when they are appointed to a case.  The NYSE stresses that it is a continuing obligation of arbitrators to make full disclosure of possible conflicts.  If they answer “Yes” to any questions, the arbitrators are asked to speak with the staff attorney assigned to the case.

1. Do you presently represent any person in a proceeding adverse to any party to the arbitration? 

2. Have you represented any other person against any party to the arbitration in the past five years? 

3. Have you been retained to assist any party as an expert or otherwise in a proceeding involving any party to the arbitration in the last five years? 

4. Have you had any professional or social relationship with counsel for any party in this proceeding or the firm for whom they work? 

5. Have you had any professional or social relationship with any parties or witnesses identified to date in this proceeding or the entities for whom they work?   

6. Have you had any social and professional relationship of which you are aware with any relative of any of the parties to this proceeding or relative of counsel to this proceeding or any of the witnesses identified to date in this proceeding? 

7. Have you ever served as an arbitrator in a proceeding in which any of the identified witnesses or named individual parties gave testimony? 

8. Have you or any member of your family maintained an account individually or beneficially with the respondent brokerage firms

9. Have you ever sued or been sued by a brokerage firm? 

10. Have you ever been sued by an investor in connection with any securities matter which you handled for that investor?

11. Are you a member of any securities related organization (e.g., Securities Industry Association or Public Investors Arbitration Bar Association) or organization of claimants or attorneys who periodically represent investors in suites against brokerage firms?

12. Do you have any relative who has sued or been sued by a brokerage firm?

13. Have you or any member of your immediate family invested in or held any of the securities which are the subject of this dispute during the time periods in dispute in this matter?

14. Have you or any member of your immediate family, or close social business associate been involved in the last five years in a dispute involving the same subject matter as contained in the case to which you are assigned?

15. Have you had any social or professional relationship with any other arbitrator assigned to this case?

The NASD’s guide is part of its Oath of Arbitrator, which must  be signed and notarized at the time of appointment. At that time, arbitrators have to affirm  they have reviewed and completed the Arbitrator Disclosure Checklist on the back of the page, certifying that either they have nothing to disclose or that they made disclosures on the Checklist. If arbitrators answer “Yes” to any of the following seventeen questions, they have to provide a full explanation, which will be sent to the parties.

1. Do you presently represent any person in a proceeding adverse to any party to the arbitration?

2. Have you represented any other person against any party to the arbitration in the past five years?

3. Have you been retained to assist any party as an expert or otherwise in a proceeding involving any party to the arbitration in the past five years?

4. Have you had any professional or social relationships with counsel for any party in this proceeding or the firm for whom they work?

5. Have you had any professional or social relationships with any party in this proceeding or the firm for whom they work?

6. Have you had any professional or social relationships with any relative of any party, counsel, or identified witness in this proceeding?

7. Have you ever served as an arbitrator in a proceeding in which any of the identified witnesses or named parties gave testimony?

8. Have you or any member of your family maintained an account individually or beneficially with the respondent brokerage firm?

9. Have you ever named a brokerage firm, or been named by a brokerage firm in a civil law suit or arbitration proceeding?

10. Have you ever been named as a party by an investor in any civil lawsuit or arbitration proceeding?

11. Are you a member of any securities-related organization (e.g., Securities Industry Association) or organization of claimants or attorneys who periodically represent investors in suits against brokerage firms (e.g., Public Investors Arbitration Bar Association)?

12. Have any of your relatives named a brokerage firm or been named by a brokerage firm, in any civil lawsuit or arbitration?

13. Have you or a member of your immediate family invested in or held any of the securities that are subject of this dispute during the time periods in question?

14. Have you, any member of your immediate family, close social or business associate, been involved in that last five years in a dispute involving the same subject matter as contained in the case to which you are assigned?

15. Has any member of your immediate family or household been employed by a brokerage firm?

16. Have you had any social or professional relationship with any other arbitrator assigned to this case?

17. Excluding any arbitration or litigation proceeding where your conduct or your role as an arbitrator was at issue, has your conduct been at issue in any arbitration or litigation proceeding where you were not named as a party?

THE DIRECTORS SPEAK – AT THE PLI PROGRAMS


In Securities Arbitration 1994 (PLI, Vol. 1), the Directors of Arbitration of the NYSE and NASD listed the following factors that are considered when they determine whether to exclude or disqualify individuals from the arbitrator pool.  The NYSE considers several factors when deciding whether to exclude individuals from the arbitrator pool:

1. Whether the person accurately disclosed all incidents on the arbitrator profile (e.g., disciplinary actions or regulatory infractions);

2. Whether any of the incidents involved “moral turpitude”;

3. Whether there was more than one incident; and

4. Whether the incident was of a technical or regulatory nature.

In Securities Arbitration 1995 (PLI, Vol. 1), the Directors of Arbitration of the NYSE and NASD stated that in December 1994, their two forums formally set forth guidelines which are to be considered when determining whether arbitrators should be permanently disqualified from the arbitrator pool.  Permanent disqualification means the application of any new applicant will be rejected and that enrolled arbitrators will be removed from the arbitrator pool without possibility of reconsideration.  Those guidelines include:

1. Misstatements/Omissions: Whether there was a misstatement or failure to disclose material information in the arbitrator profile; or 

2. Disciplinary Actions: Whether there was an expulsion or suspension from a regulatory agency; or

3. Misdemeanors: Whether there was a misdemeanor involving investments or investment related activities; or

4. Felonies: Whether  there was a felony conviction or plea of guilty or nolo contendere to a felony charge; or

5. Fraud: Whether there were final adverse court decisions where there has been a finding of fraud; or

6. Statutory Disqualifications: Whether there were statutory disqualifications not included in subparagraphs 1 through 5 above.

In Securities Arbitration 1995 (PLI), the Directors of Arbitration of the NYSE and NASD also set forth guidelines to be considered in determining whether an arbitrator should be temporarily disqualified from the arbitrator pool.  Temporary disqualification will result in temporary declination as to new arbitrator applicants and a status of “inactive” as to already enrolled arbitrators.  Those guidelines include:

1. Pending Action: Whether the arbitrator is the subject of a pending investment–related civil action or arbitration claim initiated by a customer; or civil action or administrative complaint initiated by a regulatory body; or civil action or regulatory compliant alleging discrimination or sexual harassment; or

2. Claims or Complaints: Whether the arbitrator is the subject of three or more claims or complaints (reportable on Form U-4) within the last five years, regardless of outcome; or

3. Final Decision/Awards: Whether the arbitrator is the subject of a final, adverse investment-related court decision or arbitration award of $25,000 or more within the past seven years (10 years at the NYSE) resulting from a customer-initiated complaint or claim; or

4. Decisions/Awards Involving Discrimination/Sexual Harassment: Whether the arbitrator has nay final adverse court decisions or arbitration awards of $25,000 or more involving any discrimination including sexual harassment within the last seven years (10 years at the NYSE); or any final adverse regulatory decision involving the same; or

5. Final Regulatory Action: Whether there were any final adverse decisions issued by any regulatory authority within the past seven years (10 years at the NYSE) where the adverse decision does not involve a technical violation or does not give rise to a statutory disqualification.

ARBITRATOR DISQUALIFICATION CRITERIA OF NASD

What follows is the Arbitrator Disqualification Criteria of NASD Dispute Resolution, contained in its arbitrator application form. It is an expansion of the criteria enunciated by the Directors in the PLI course books. Temporary disqualification will result in temporary declination as to new applicants and a status of “inactive” as to already enrolled arbitrators. Permanent disqualification means the application of any new applicant will be rejected, and enrolled neutrals will be removed from the roster without possibility of reconsideration.

Criteria for Temporary Disqualification
1. Pending Actions -  Arbitrator is the subject of, or a party to, a pending 

investment-related  civil action or arbitration claim initiated by a customer; or civil action or administrative complaint initiated by a regulatory body; or a civil action or regulatory complaint alleging discrimination or sexual harassment. This provision excludes cases  where the arbitrator’s conduct in his or her role as an arbitrator is in issue.

         2.  Subject of Claims or Complaints – Arbitrator is the subject of, or is a party to, three or more claims or complaints (reportable on Form U-4) within the last ten years regardless of outcome.

        3. Filed a Statement of Claim or Complaint  -  Arbitrator is a party (excluding representatives and unnamed parties to class actions) that has filed two or more investment-related civil actions or arbitration claims within the last ten years.

4. Final decisions, Awards – Arbitrator is the subject of, or a party to, a final, 

   adverse investment-related court decision or arbitration Award of $25,000 

   or more within the past seven years resulting from a customer-initiated 

   complaint or claim.

5. Decisions, Awards, involving discrimination/sexual harassment - 

    Arbitrator is the subject of, or is a party to, a final, adverse court decision

    or arbitration Award of $25,000 or more involving any discrimination

    claims, including sexual harassment, issued with the last seven years.


Arbitrator is the subject of, or is a party to, a final, adverse regulatory

decision involving any discrimination claims, including sexual harassment, 

issued within the past seven years.

        6. Final regulatory action – Arbitrator is the subject of, or is a party to, any

 final adverse decision issued by any regulatory authority within the past 

seven years, where the adverse decision does not involve a technical violation or does not give rise to a statutory disqualification.

       7. Director of Arbitration’s Judgment – The Director may temporarily remove 

an arbitrator if, in his or her sole judgment, it is determined that the arbitrator is not otherwise properly included in the list of eligible neutrals.

      Criteria for Permanent Disqualification

      1. Preamble – The Arbitrator Application has a number of questions. If 

          he or she answers in the affirmative to any question in Question 12 (see

          below), the arbitrator’s explanation will be closely reviewed by the

          Director.  If the answer does not constitute a statutory disqualification, the 

          explanation will be disclosed to the parties, unless the information is non-

          regulatory or does not reflect negatively on the individual’s character and is 

          not significant to an individual’s performance as a neutral.

Question 12 – Legal or Regulatory Questions

a. Have you been convicted of, or pleaded nolo contendere (no contest) to a felony or misdemeanor involving investments or an investment-related business, fraud, false statements or omission, wrongful taking of property or bribery, forgery, counterfeiting or extortion, gambling, any other felony or any other misdemeanor, except minor traffic violations.

b. Have you, or an organization over which you exercised management or policy control, ever been charged with any felony or charged with a misdemeanor specified [in (a) above]?

c. Has any court ever enjoined you in connection with any investment-related activity or found that you were involved in a violation of investment-related statutes or regulation?

d. Has the Securities and Exchange Commissions or the Commodity Futures Trading Commission ever found you to have made a false statement or an omission; found you to have been involved in a violation of investment-related statutes or regulations; or, entered an order denying, suspending, or revoking your registration, or disciplined you by restricting your activities?

e. Has any federal regulatory agency or any state regulatory agency ever found you to have made a false statement or an omission or been dishonest, unfair or unethical; found you to have been involved in a violation of investment-related statutes or regulations; found you to have been involved in a violation of investment-related statutes or regulations; found you to have been a cause of an investment-related business having its authorization to do business denied, suspended, revoked or restricted; entered an order against you in connection with investment-related activity; denied, suspended or revoked your registration or license or otherwise prevented you from association with an investment-related business, or disciplined you by restricting your activity; or, revoked or suspended your license as an attorney, accountant or federal contractor?

f. Has any self-regulatory organization or commodities exchange ever found you to have made a false statement or an omission; found you to have been involved in a violation of its rules; found you to have been the cause of an investment-related business having its license revoked or restricted; or, disciplined you by expelling or suspending you from membership, barring or suspending your association with its members, or restricting your activities?

g. Has any foreign government, court, regulatory agency or exchange ever entered an order against you related to investments or fraud?

h. Has any other professional entity or body with licensing authority denied, suspended, or revoked your registration or license (e.g., insurance, real estate, etc.)?

i. Have you ever been the subject of an investment-related, consumer-initiated complaint or proceeding that: alleged compensatory damages of $10,000 or more, fraud, or wrongful taking of property; or, was settled or decided against you for $5,000 or more, or found fraud or the wrongful taking of property?

j. Have you ever been the subject of any complaint or proceeding that alleged sexual harassment or any form of discrimination?

k. Are you now the subject of any complaint, investigation, or proceeding that could result in a “yes” answer to any question in section 12, items “a” through “j”?

l. Has a bonding company denied, paid out on, or revoked a bond for you?

m. Do you have any unsatisfied judgements or liens against you?

n. Have you or a firm that you exercised management or policy control over, or owned 10 percent or more of the securities of, failed in business, made a compromise with creditors, filed a bankruptcy petition, or been declared bankrupt?

o. Has a broker or dealer firm that you exercised management or policy control over, or owned 10 percent or more of the securities of, been declared bankrupt, had a trustee appointed under the Securities Investor Protection Act, or had a direct payment procedure initiated?

p. Have you been discharged or permitted to resign because you were accused of:  violating investment-related statues, regulations, rules, or industry standards of conduct;  fraud or the wrongful taking of property;  failure to supervise in connection with investment-related statutes, regulations, rules, or industry standards of conduct; or, sexual harassment or any form of discrimination?

    2. Misstatement/omission  - Misstatement or failure to disclose material 

         information.    

   3. Disciplinary actions – Final, adverse disciplinary action by any domestic or

       foreign regulatory or governing professional body on a finding of, including

       but not limited to , false statement or omissions, material violation of 

       investment-related regulation, or the violation of a non-technical rule of such 

       organizations or statute.

   4. Misdemeanors/felonies – Misdemeanor involving investments, investment-

        related activities.

  5. Felonies – Felony conviction, or plea of guilty or nolo contendere (no contest) 

      to a felony charge.

  6. Fraud – Final adverse court decisions where there has been a finding of 

      fraud.

 7. Statutory disqualifications – Statutory disqualifications not included above.

 8. Director of Arbitration’s Judgement – The Director, upon approval of the 

     National Arbitration & Mediation Committee, may remove an arbitrator if, in his

     or her judgment, the arbitrator is not otherwise properly included in the list of 

     eligible neutrals.

SICA GUIDELINES

The Securities Industry Conference on Arbitration (“SICA”) has also developed the following criteria to preclude an individual from becoming an arbitrator at an SRO and will result in an indefinite suspension for existing arbitrators:

1. A check of the NASD’s Central Registration Depository (“CRD”) or other verification discloses that the individual has been statutorily disqualified.  The CRD is a computerized database that stores information on current and former securities registered persons; it includes their employment and disciplinary histories; or

2. The CRD or other verification reveals material information that was not disclosed on the arbitrator profile application; or

3. The applicant has been convicted of a misdemeanor involving investments or investment-related business, fraud, false statements or omissions, wrongful taking of property, bribery, forgery, counterfeiting, or extortion; or

4. The applicant has been disciplined by any regulator on a finding of, including but not limited to, false statements or omissions, violation of investment related regulations, or statutes of a non-technical nature; or

5. The applicant has had his or her license, registration, or authority to practice any business or profession denied, revoked, or suspended for a period of time in excess of 30 days by a regulator; or

6. Within the past three years the applicant has been found liable in a proceeding involving investments, investment-related business, fraud, false statement or omissions, wrongful taking of property, bribery, forgery, counterfeiting, or extortion; or

7. The applicant has been the subject of three or more separate complaints or investigations within the last 18 months, regardless of the outcome; or

8. The applicant has pending any complaint by a customer or regulator unresolved at the time of the application.  Such applications will not be processed until the complaint is resolved.

In Securities Arbitration 1995 (PLI, Vol. 1), SICA gave examples of circumstances which would allow the Director of Arbitration to remove an arbitrator or place that arbitrator on inactive status, including:

1. The CRD check or other verification discloses material information that should have been but was not disclosed on the arbitrator profile application; or

2. The arbitrator is presently the subject of an investigation by any regulator (this circumstance is subject to a review of the circumstances and nature of the investigation); or

3. The arbitrator is presently the subject of an unresolved customer complaint or arbitration (this circumstance is subject to review of the circumstances and nature of the complaint); or 

4. The arbitrator has filed personal bankruptcy or was involved in a business failure; or

5. Any criminal or civil actions resolved by dismissal or withdrawal; or

6. The arbitrator is subject to civil actions not involving security matters (this circumstance is subject to review of the nature of the action).

MAKING A RECORD


What do you do when it is clear to everyone in the hearing room that one of the arbitrators has made up his mind and the conclusion he has reached is unfavorable to your case? Presenting any further evidence to him or her is a waste of time. Try to set the stage for a motion to recuse that arbitrator by following these steps:

1.    If you think all or some of the panel have already prejudged the case, 

       you must make a record.  

2.    In the presence of the other parties, tactfully try to voir dire the 

       arbitrator regarding partiality or bias to develop your record.

3. Make sure you have a court reporter so that you can have a reliable transcript of the hearing. Transcripts of NASD tapes can be good but, in the end, are not as precise as a court reporter’s transcription.

4.  In Canons II and III of the Code of Ethics for Arbitrators in Commercial 

     Disputes, arbitrators are advised of the prevailing principle that they

     should disclose any interest or relationships that are likely to affect their 

     impartiality or that might reasonably create the appearance that they 

      are biased against one party or favorable to another.

5. Canon IV advises arbitrators to conduct proceedings in an even-handed 

    manner and to treat all parties with equality and fairness at all stages of

    the proceeding.

6.Your should object on the record, otherwise you risk waiving your

    objection regarding bias.


Before taking the issue a step further – to the Director – you should give serious thought to asking the arbitrator to recuse himself, for the good of the case and for the good of the arbitration program at that particular forum. If you can, with reason and muted emotion, convince the arbitrator that his continued service on the panel may very well result in the vacatur of his Award, he may bow out with grace. The last thing you want to do is embarrass the arbitrator or make him (or her) overly defensive. When he or she is shown the results of other similar arbitrator misconduct (i.e., court decisions that have vacated Awards), the arbitrator may recognize that an uncalled-for comment during the hearings, for example, can render the work of everyone else a waste of time, effort and  expense.

TAKE IT TO THE DIRECTOR – BUT DO SO WITH DISCRETION


No Director of Arbitration wants it known that biased or close- minded arbitrators are on their panels. If that arbitrator’s conduct is really infecting the entire proceeding, the Directors have a vested interest in knowing about it and trying to eradicate it. However, since the NYSE Director’s authority ends once the first hearing commences and since the authority of both Directors is limited to disclosure issues that could affect impartiality, the Directors only have  inherent power to use  moral suasion to ask such arbitrators to bow out gracefully. 


In those instances, the Directors will conduct an investigation (including hearing the views of the opposing parties) and, if they determine that facts exist that would possibly warrant vacatur of the ultimate Award on partiality grounds, they or the attorney assigned to the case will have an off-the-record discussion with that arbitrator. Neither the Director nor the staff attorney will tell the arbitrator the name of the party who brought the matter to their attention. However, the Director or staff will be firm. If the arbitrator denies the allegation and chooses to remain, the Director will advise all the parties of the allegations, unless the Director decides that he or she has the power to remove the arbitrator and does so. Many arbitrators, faced with this prospect, withdraw. Many do not.


Since the amendments to NASD Rules 10308 and 10312, the NASD Director of Arbitration has received two or three motions a week to disqualify sitting arbitrators. Almost all of the motions are denied because the attorney making the request fails to understand that the only ground to disqualify is based on failure to disclose financial, business, professional, family or social relationships or circumstances that are likely to affect impartiality or might reasonably create an appearance of partiality or bias and that was not known when the arbitrator was appointed.


 Making intemperate remarks on the record, looking out the window, folding one’s arms while a witness is testifying, making faces, shaking his head or purposely shutting his eyes during testimony is not the same thing. While these latter acts may give rise to vacating the Award, they technically are insufficient grounds for the NASD Director to remove a sitting arbitrator under Rules 10308 and 10312. 

COURT – THE LAST RESORT


If all else fails, some jurisdictions allow you to go to court before the Award is issued.  New York is one. You should utilize hearing transcripts to prove your point and, in court, you are typically seeking injunctive relief.  You will want to invoke the equitable powers of the court for an appropriate remedy.  That is, you will ask the court to interrupt the arbitration proceeding prior to the Award where partiality and collusion on the part of the arbitrators in the proceeding can be proven. Be warned: courts are loathe to step in to an ongoing arbitration. The conduct must be pretty egregious. In Belanger v. State Farm Mutual Ins. Co., 74 A.D. 2d 938, 939 (N.Y. Sup. Ct. 1980), a New York appellate court held:

Where a party to an arbitration proceeding becomes aware of arbitrator misconduct, or probable partiality of an arbitrator, there would appear to be no reason why the court should not exercise its equitable jurisdiction on the application of the party at any time during the proceeding, rather than require the party to wait for the rendering of the Award, and then move to vacate. 

And in Lipschutz v. Gutwirth, 304 N.Y. 58 (1952),  New York’s highest court stated,”Upon a showing that there is reason to believe that an arbitrator is incapable of discharging his duties in an impartial manner, he may be removed.” See, also, Grendi v. LNL Constr. Management Corp., 178 A.D. 2d 775 (N.Y. Sup. Ct. 1991). 

SUGGESTIONS AND CONCLUSION


At the conclusion of most SRO arbitration hearings, the Chair asks the parties: “Has each of you had a full and fair opportunity to be heard?” If the Chair does not ask that, it may be because he or she knows the answer will be in the negative. If it will be, it is essential that you have made and continue to make a record for possible vacatur, all the way through the very last answer to this very last question.


That is the arbitrators’ mandate: to provide each party with a full and fair opportunity to be heard. If, during the course of the hearing, it is clear that one of the arbitrators is not providing such an opportunity, and you find that the arbitrator has failed to disclose a relationship that should have been disclosed, you have an obligation to your client to so advise the staff attorney, who, in turn, will advise the Director of Arbitration. In all likelihood, under those grounds, that arbitrator will be removed at the NASD or NYSE, even though the latter’s rules restrict the Director’s authority. 

 If, however, you cannot discern the source of the arbitrator’s remarks, your odds of getting that arbitrator removed are slim. If the arbitrator has made remarks that evidence his ultimate decision – before the parties have rested their respective cases -  ask for a break and speak with the staff attorney. Explain what has transpired and ask for the staff’s suggestions. Usually, the staff will speak with the arbitrator or sit in for the balance of the hearings. His or her presence can have a chilling effect on  arbitrator misconduct.

 But it may be too late. That arbitrator’s mind may have already been made up. Don’t give up. Make a record, with as much tact as possible. Ask the Director to read the hearing transcript or listen to the tape recording. And then ask, in writing, whether that arbitrator is the kind that the arbitral forum wants. Ask the Director to speak with the arbitrator, once the Director has read the transcript or listened to the tape. No arbitrator wants his or her name and reputation challenged in court proceedings. No one wants to look foolish.

If attorneys honestly believe that a particular arbitrator has failed to disclose material information – as described in this article – and that failure creates an appearance of partiality or bias, advise the staff attorney and the Director. If the arbitrator expresses a particular bias based on the facts of your case or on the parties involved in your case, advise the staff attorney and the Director. This may rise to the level of a disclosure issue. If, however, you believe the arbitrators are just not buying your claim or defense because of your failure to meet your burden of proof or because your main witnesses lack credibility, don’t waste the staff’s time.

 If you are going to lose on the merits, don’t shoot the messengers – the arbitrators. There is always the concern that attorneys and parties will abuse the procedure for arbitrator disqualification. Hopefully, this article has given you some guidance in that regard.

� Copyright © 2001. David E. Robbins  All  rights reserved. I am a founding member of PIABA and chair of the annual PLI program on securities arbitration. To earn a living, I’m a partner in the New York City firm of Kaufmann, Feiner, Yamin, Gildin & Robbins, LLP, where I represent customers and brokers, the latter largely in disciplinary and SEC matters. I am the author of Securities Arbitration Procedure Manual (Matthew Bender), a Practice Commentator for McKinney’s Consolidated Laws of New York and an arbitrator and mediator for the SROs and the AAA.


� For an analysis of cases under this ground to vacate, see §13-21 of Securities Arbitration Procedure Manual (4th Edition, Matthew Bender).


� Here is where the NYSE rule differs from Rules 10308 and 10312  of the NASD – the NASD Director may remove an arbitrator at any time for failing to abide by this continuing disclosure requirement.


� NASD Rule 10312(e) is a little different on disclosure: “The Director shall inform the parties to an arbitration proceeding of any information disclosed to the Director under this Rule unless either the arbitrator who disclosed the information withdraws voluntarily as soon as the arbitrator learns of any interest or relationship described [above] that might preclude the arbitrator from rendering an objective and impartial determination in the proceeding, or the Director removes the arbitrator.” (The other provisions of Rule 10312 are discussed below.)


�“Circumstances” is an important word added in the 2001 amendment.


� The authority to disqualify is extremely restricted, to ensure consistency of rulings in view of the serious nature of removing an arbitrator after hearings have started.
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